ORDINANCE NO. 1765

AN ORDINANCE OF THE CITY OF APOPKA, FLORIDA, RELATING TO
THE RESIDENCES OF SEXUAL OFFENDERS (THOSE CONVICTED OF A
VIOLATION OF SECTION 794.011, SECTION 800.04, SECTION 827.071, OR
SECTION 847.0145, FLORIDA STATUTES, REGARDLESS OF WHETHER
ADJUDICATION HAS BEEN WITHHELD, WHEN THE VICTIM OF THE
OFFENSE FOR WHICH THE CONVICTION RESULTED WASLESSTHAN
SIXTEEN (16) YEARS OF AGE AT THE TIME THE OFFENSE WAS
COMMITTED)WITHINTHECITY LIMITSOF THECITY OF APOPKA AND
PROHIBITING THE RENTAL OF CERTAIN REAL PROPERTY TO
CERTAIN SEXUAL OFFENDERSAND SEXUAL PREDATORS;, AMENDING
CHAPTER 54 OF THE CODE OF ORDINANCESOF THE CITY OF APOPKA
ENTITLED “OFFENSES AND MISCELLANEOUS PROVISIONS” TO
RESERVE CERTAIN SECTIONS OF ARTICLE Il.; AND TO CREATE
ARTICLE IIl. TO BE ENTITLED “SEXUAL OFFENDERS AND SEXUAL
PREDATORS’ BY CREATING SECTIONS 54-41 ENTITLED "FINDINGS

AND

INTENT," 54-42 ENTITLED “APPLICATION OF

ORDINANCE/EXISTINGCONTRACTS,” 54-43ENTITLED“DEFINITIONS”
54-44 ENTITLED “SEXUAL OFFENDER AND SEXUAL PREDATOR
RESIDENCE PROHIBITION; MEASUREMENT; PENALTIES;
EXCEPTIONS” PROVIDING FOR A PROHIBITION FOR SEXUAL
OFFENDERS AND SEXUAL PREDATORS CONVICTED OF CRIMES
UNDER CERTAIN FLORIDA STATUTES FROM LIVING WITHIN 2,500
FEET OF SPECIFIED LOCATIONSWITHIN THE CITY OF APOPKA; AND
54-45 ENTITLED “PROPERTY OWNERS PROHIBITED FROM RENTING
REAL PROPERTY TO CERTAIN SEXUAL OFFENDERS AND SEXUAL
PREDATORS; PENALTIES” PROHIBITING OWNERS OF REAL
PROPERTY FROM RENTINGORLEASINGANY PLACE,STRUCTURE,OR
PART THEREOF, TRAILEROROTHERCONVEYANCELOCATEDWITHIN
2,500 FEET OF SPECIFIED LOCATIONSWITHIN THE CITY OF APOPKA
TO SEXUAL OFFENDERS AND SEXUAL PREDATORS CONVICTED OF
CRIMES UNDER CERTAIN FLORIDA STATUTES, PROVIDING FOR
CODIFICATION; PROVIDINGFORSEVERABILITY,CONFLICTS, ANDAN
EFFECTIVE DATE.

WHEREAS, the City Council of the City of Apopkais degply and profoundly concerned about
the numerous occurrences within the State of Florida and the United States whereby convicted sexud
offenders have been released from custody and then repeet the unlawful acts for which they had originaly
been convicted; and

WHEREAS, the City Council of the City of Apopka finds that the recidivism rate for released
sexud offendersis darmingly high, especidly for those who commit crimes on children; and

WHEREAS, the United States Department of Justice, Office of Justice Programs, Bureau of
Justice Statistics, studied the recidivism of sex offenders released since 1994 and found the following:

@

)
©)

(4)

Within three (3) years following their release, 5.3% of sex offenders (men who had
committed rape or sexual assault) were rearrested for another sex crime.

On average the 9,691 sex offenders served less than half of their 8-year sentence.

Compared to non-sex offenders rel eased from state prisons, released sex offenderswere
four (4) times more likely to be rearrested for a sex crime.

The 9,691 released sex offenders studied included 4,295 men who werein prison for child
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molegting.
) Among child molestersrel eased from prison in 1994, 60% had been in prison for molesting
achild 13 years old or younger.

WHEREAS, the Washington State Indtitute for Public Policy published its findings of high
recidiviam rates among 417 released sexud predators and determined that 57% of the predators re-
offended within 9x (6) years of being released from prison and the study further showed that felony sex
offenseswerethe crimes of choicefor the sex offenders of which 16% did not register as sex offendersand
that approximatdy 180 of the“ recidivists’ committed crimes* considered precursorsto child molestation”;
and

WHEREAS, experts in the area of criminology have stated that “al sexud assaults should be
considered violent behavior”; and

WHEREAS, State Board of Education Rule 6A-3.001 and Rule 6A-3.0171, Florida
Administrative Code; the statutes which those Rules implement; and the policies of the Orange County
School Didrict provide that children living within two (2) miles of the school must provide their own
trangportation or either walk or ride their bicycles to their assigned school; and

WHEREAS, Section 947.1405(7), Florida Statutes, provides, in pertinent part, that:

“Any inmate who is convicted of acrime committed on or after October 1, 1995, or who hasbeen
previoudy convicted of a crime committed on or after October 1, 1995, in violation of chapter
794, s.800.04, s. 827.071, or s. 847.0145, and is subject to conditional release supervision, shdl
have, in addition to any other conditionsimposed, the following specid conditionsimposed by the

commisson:
1.......
2. If the victim was under the age of 18, aprohibition on living within 1,000 feet of aschooal,

day care center, park, playground, designated public school bus stop, or other place where
childrenregularly congregate. A releasee who is subject to this subparagraph may not relocate to
aresgdence that iswithin 1,000 feet of apublic school bus stop. Beginning October 1, 2004, the
coundil or the department may not approve a residence that is located within 1,000 feet of a
school, day care center, park, playground, designated school bus stop, or other place where
children regularly congregate for any release who is subject to this subparagraph. On October 1,

2004, the department shal notify each affected school digtrict of the location of the residence of
arelease 30 days prior to release and theregfter, if the release relocates to a new residence, shall

notify any affected school digtrict of the resdence of the releasee within 30 days after relocation.

If, on October 1, 2004, any public school bus stop is located within 1,000 feet of the existing
residence of such releasee, the district school board shdl rel ocate that school bus stop. Beginning
October 1, 2004, adistrict school board may not establish or relocate a public school bus stop
within 1,000 feet of the resdence of areleasee who is subject to this subparagraph. Thefallure of
the digtrict school board to comply with this subparagraph shadl not result in a violation of
conditiona release supervison.

10..... " and

WHEREAS, it is the desire of the City Council of the City of Apopka that the Orange County
School Didtrict carefully adhere to the provisions of section 947.1405(7), Fla. Stat., which relates to,
among other things, the establishment and relocation of a public school bus stop; and

WHEREAS, during the recently ended L egidative Session, the Horida L egidature passed Home
Bill 1877, whichiscommonly known asthe* JessicaLunsford Act” which Act was approved by Governor
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Jeb Bush on May 2, 2005, and has been codified as Chapter 2005-28, Laws of Florida; and

WHEREAS, “Jessca Lunsford Act” will likely increase the number of offenders who will be
designated as sexud offendersand will require eectronic monitoring of certain offendersand will otherwise
drengthen the State' s efforts to control the cancer of child sexud victimization; and

WHEREAS, the FHorida Department of Law Enforcement provides a database containing public
record information on offenders classified as sexud predators and sexud offenders under Florida law
because of aconviction of asex-rdated crime and/or a specified crime againgt children which information
ismade availableto interested citizensto hel p them educate themsel ves about the possible presence of such
offendersin their local communities, and

WHEREAS, astudy of the Center for Sex Offender Management, aproject of the United States
Department of Justice, noted that “[a]Ithough sex offenders account for only asmall percentage of thetotal
offender population, probably no other group of offenders evokes as much fear in citizens and concern
among policymakers and practitioners. In an effort to protect the public from the threats posed by known
sex offendersand to ensure that the most effective management practicespossiblearein place, communities
across the country are working hard to assess and plan improvements in their current approaches to sex
offender management”; and

WHEREAS, apublication of theAmerican Medica Association (AMA) satesthat “[c]hild sexud
abuse has been endemic for generations, but recognition of the prevalence and the potentia devastating
psychologica effects have only recently received attention” and the AMA publication goes on to Sate that
“[r]ecent Studies suggest that gpproximately 20% of children will be sexudly abused in someway before
they reach adulthood, with this figure cumulating at arate of about 1% each year”; and

WHEREAS, the FloridaDepartment of Law Enforcement hasnoted that “ [t]hetheme of the 1997
Nationa Indtitute of Jugtice (N1J) Conference on Crimina Justice Research and Evauation, Crime and
Place, reflects an emerging trend among crimina justice researchers and practitionersto shift the focus of
crime prevention and suppression efforts from people (potentiad offenders) to places’; and

WHEREAS, the Colorado Bureau of Investigation hasassembled thefollowing rlevant satistics:
@ In 2003, there were approximately 455,000 registered sex offendersin the United States.
()] Over 80% of convicted adult rapists report that they have molested children.

3 Approximately one-third (1/3) of sex offenders report assaulting both malesand femaes.
Research shows that most convicted sex offenders have committed many, many assaults
before they are caught.

4 Most sex offendersreport that they have committed multiple types of sexud assault (sexud
assault crimes include exhibitionism, voyeurism, ora sex, vagind penetration, attempted
penetration, fondling, and incest).

() Over two-thirds (2/3) of offenderswho reported committing incest al so said they assaulted
victims outside the family.

(6) Young vicims who know or are related to the perpetrator are least likely to report the
crimeto authorities.

) Thereis no such thing as a “typica” sex offender, however dl tend to be manipulative,
deceptive, and secretive. Sex offenders come fromal backgrounds, ages, income levels,
and professions.
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(8 Sex offenders usualy do not commit their crimes impulsvely. They usudly carefully plan
ther crimes, and

WHEREAS, the City of Apopkaisafamily oriented community which highly vauesits children
and is a place that families with young children find highly desirable; and

WHEREAS, schools, day care centers, parks, and playgrounds (such as miniparks and
recreationa open spaces) are places within the City of Apopkathat children are frequently and regularly
located and involved in activities and to which children walk thereby passing the res dences of personswho
may target the children for crimind activities, and

WHEREAS, 88794.065 and 947.1405, Fla. Stat., provide for one thousand (1,000) foot
residence prohibitions from specified locations for certain sexua offenders and sexud predators, and

WHEREAS, §847.0134, Ha Stat., provides that certain adult entertainment venues may not be
located within two thousand five hundred (2,500) feet of thered property that comprisesapublic or private
elementary school, middle school, or secondary schoal; and

WHEREAS, the City Council of the City of Apopkadesiresto ensurethat the citizens of the City
of Apopkaare protected from crimina activity to the maximum extent afforded by controlling law in order
to advance the public hedth, safety and welfare, and benefit the citizens of the City of Apopka to the
maximum extent possible; and

WHEREAS, the City Council of the City of Apopkamay act in accordance with the provisons
of Article V111, Section 2(b) of theConstitution of the State of Florida, which provides, in pertinent part,
that “[m]unicipditiesshall have governmenta, corporate and proprietary powersto enablethem to conduct
municipa government, perform municipa functions and render municipa services, and may exercise any
power for municipal purposes except as otherwise provided by law”; and

WHEREAS, the City Council of the City of Apopkamay act in accordance with the provisons
of Section 166.021(1), Florida Statutes, which provides, in pertinent part, that “[a]sprovided in S. 2(b),
Art. VIl of the State Condtitution, municipdities shal have the governmenta, corporate, and proprietary
powersto enablethemto conduct municipa government, performmunicipa functions, and render municipa
sarvices, and may exercise any power for municipa purposes, except when expressy prohibited by law”;
and

WHEREAS, the City Council of the City of Apopkamay act in accordance with the provisons
of Section 166.021(3), Florida Statutes, which provided, in pertinent part, that “[t|he Legidature
recognizes that pursuant to the grant of power set forthin S. 2(b), Art. V11 of the State Congtitution, the
legidative body of each municipality hasthe power to enact legidation concerning any subject matter upon
which the gate legidature may act” except for certain very limited matters, and

WHEREAS, the City Council of the City of Apopka finds and concludes that the city is not
prohibited from acting on the subject matter of this ordinance, that the Legidature of the State of Horida
may act upon the subject matter of this ordinance and that the provisons of this ordinance are not
preempted by and are congstent with the State law; and

WHEREAS, the ordinance is enacted under the genera home rule and police powers of the City
of Apopkaand is not a zoning matter or aland development regulation; and

WHEREAS, the City of Apopka has complied with al requirements and procedures of Florida
law in processing, noticing and advertising this ordinance; and

WHEREAS, it iswithin the police power of the city to regulate and proscribe rulesin theinterest
of the hedlth, safety and generd wefare of the resdents of the city; and
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WHEREAS, &fter public notice and due consderation of public comment, the City Council of the
City of Apopka hereby finds and declares the adoption of this ordinance is necessary and appropriate to
advance and serve the hedth, safety and generd welfare of the citizens of Apopka, Horida.
NOW, THEREFORE, BE IT ENACTED BY THE CITY OF APOPKA, FLORIDA:

Section 1. The City Council of the City of Apopka has the authority to adopt this Ordinance
pursuant to Article V111 of the Congtitution of the state of Forida and Chapter 166, Florida Statutes.

Section 2. That Chapter 54, Article 11., of the Code of Ordinances of the City of Apopka is
hereby amended to reserve Sec. 54-28 through Sec. 54-40, asfollows:

Sec. 54-28 —54-40. Reserved.

Section 3. That Chapter 54 of the Code of Ordinances of the City of Apopkais hereby amended
to add Article I11. entitled “Sexua Offenders and Sexua Predators’, Sections 54-41 through 54-45, to
read asfollows:

Articlelll. Sexual Offenders and Sexual Predators

Sec. 54-41. Findings and | ntent.

(a Thefindings set forth in the recital's (whereas clauses) to this ordinance are hereby adopted
as additiond legidative findings.

(b)  The City Council of the City of Apopka hereby adopts the provisions of Section
775.21(3)(a), Ha Stat., which state asfollows:

“ Repeat sexud offenders, sexua offenderswho use physical violence, and sexud offenders
who prey on children are sexud predators who present an extreme threat to the public
safety. Sexud offenders are extremely likely to use physical violence and to repest their
offenses, and most sexud offenders commit many offenses, have many more victims than
are ever reported, and are prosecuted for only a fraction of their crimes. This makes the
cost of sexud offender victimization to society a large, while incdculable, dearly
exorbitant.”

(c)  The City Council of the City of Apopka hereby adopts the provisons of Section
947.1405(8), Fla. Stat., which provides, in pertinent part, that:

“It is the finding of the L egidature that the population of offenders released from dtate
prison into the community who meet the conditional release criteria poses the greatest
threat to the pubic safety of the groups of offenders under community Supervison.
Therefore, the Department of Corrections is to provide intensve supervison by
experienced correctiona probation officers to conditiond release offenders.”

(d) Itistheintent of thisordinance to serve the city’s compelling interest to promote, protect
and improvethe hedth, safety and welfare of the citizens of the City of Apopkaby cresting
areas around locations where children regularly congregate in concentrated numbers

wherein certain sexud offenders and sexud predators are prohibited from establishing
temporary or permanent residence.

(e)  TheCity Coundil of the City of Apopka hereby finds and determines that the provisions
of thisordinance advance alegitimate public purpose and promotes and protectsthe public
hedth, safety, moras and wefare of the public.
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Sec. 54-42. Application of Ordinance/Existing Contracts.

The provisons of thisordinance shall not be applied to personsresiding at aprohibited location on
the effective date of this ordinance such that it is not the intent of this ordinance to impair valid,
exigding and bonafide contract rights; provided, however, that the provisions of this ordinance shdl
apply upon expiration or termination of any leasehold arisng from a landlord-tenant relationship
or the expiration of alease. When aperson who is a subject of this ordinance changes resdences
or commences anew or renewed lease term, this ordinance shal fully apply to such persons,

Sec. 54-43. Definitions.

The fallowing words, terms and phrases, when used in this ordinance, shal have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning:

“Permanent residence” _means a place where the person abides, lodges, or resides for 14 or
more consecutive days.

“Temporary residence” means a place where the person abides, lodges, or residesfor a period
of 14 or more days in the aggregate during any calendar year and which is not the person’s
permanent address, or a place where the person routindy abides, lodges, or resides for a period
of 4 or more consecutive or honconsecutive days in any month and which is not the person’s
permanent residence.

Sec. 54-44. Sexual Offender and Sexual Predator Residence Prohibition; M easur ement;
Penalties;, Requirements; Measurement:; Violations; Application.

(@ Itisunlawful for any person who hasbeen convicted of aviolation of 88794.011, 800.04,
827.071, or 847.0145, Fla. Stat., regardless of whether adjudication has been withheld,
in which the victim of the offense for which the conviction resulted was less than Sixteen
(16) vears of age at the time the offense was committed, to establish a permanent or
temporary residencewithin 2,500 feet of any school, day care center, park, or playground.

(b)  Measurement. For purposes of determining the minimum distance separation, the 2,500
feet requirement shdl be measured by following agraight linefrom the outer property line
of the permanent residence or temporary residence to the nearest outer property line of a
school, day care center, park, or playground.

(c)  Penalties. A person who violates this section shal be punished by a fine not exceeding
$500.00 or by imprisonment for aterm not exceeding Sixty (60) days, or by both such fine
and imprisonment; for asecond or subsequent conviction of aviolation of thissection, said
person shall be punished by afine not to exceed $1.000.00 or imprisonment for aterm not
exceeding one (1) vear, or by both such fine and imprisonment.

(d)  Exceptions. A person resding within 2,500 feet of any school, day care center, park, or
playground does not commit aviolation of this section if any of the following apply: (1) the
person established the permanent residence or temporary residence and reported and
regigtered the residence pursuant to 88775.21, 943.0435, or 944.607, Fla. Stat., prior to
the effective date of this ordinance; (2) the person wasaminor when he/she committed the
offense and was not convicted as an adult; (3) the person is a minor; (4) the school, day
care center, park, or playground within 2,500 feet of the person’s permanent residence
was opened after the person established the permanent residence and reported and
registered the residence pursuant to 88775.21, 943.0435, or 944.607, Fla. Stat.

Sec. 54-45. Property Owners Prohibited from Renting Real Property To Certain Sexual

Offenders and Sexual Predators; Penalties.
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(@ Itisunlawful tolet or rent any place, structure, or part thereof, trailer or other conveyance,
with the knowledge thet it will be used as a permanent residence or temporary residence
by any person prohibited from establishing such permanent resdence or temporary
residence pursuant to s. 54-44 of this Code, if such place, structure, or part thereof, trailer
or other conveyance, islocated within 2,500 feet of any school, day care center, park, or

playground.

(b) A property owner’sfailure to comply with the provisons of this section shall condtitute a
violation of this section and shall subject the property owner to the code enforcement
provisons and procedures as provided in this Code, including action before the code
enforcement hearing officer and the issuance of citation by a police officer asadass |
violation. In the dternative, the city may pursue any other enforcement action or legd
remedy available under controlling sate law, induding but not limited to injunctive relief.
If injunctive relief or other civil judicid rief is sought, the city shall be entitled to recover
its reasonable attorneys fees and costs from the defendant. The foregoing shdl be
supplementd to and not in derogation of any other remedy.

Section 4. It istheintention of the city council of the city that the provisons of this ordinance shall
become and be made a part of the Code of Ordinances of the city; and that sections of this ordinance may
be numbered or renumbered or lettered or relettered and the word "ordinance’ may be changed to
"chapter”, "section”, "article”, or such other gppropriate word or phrase in order to accomplish such
intentions; and regardless of whether such inclusion in the code is accomplished,
sections of this ordinance may be numbered or renumbered or lettered or relettered and typographical
errors which do not affect the intent may be authorized by the mayor, without need of public hearing, by
filing a corrected or recodified copy of same with the city clerk.

Section 5. All ordinances or parts of ordinances in conflict herewith be and the same are
hereby repedled.

Section 6. If any section, subsection, sentence, clause, phrase of this ordinance, or the particular
gpplicationthereof shdl behddinvaid by any court, administrative agency, or other body with appropriate
jurisdiction, the remaining section, subsection, sentences, clauses or phrases under application shdl not be
affected thereby.

Section 7. Thisordinance shal become effective immediately upon its passage and adoption.

FIRST READING: ___August 3, 2005

SECOND READING
AND ADOPTION: _August 17, 2005

JOHN H. LAND, MAYOR
ATTEST:

Janice G. Goebel, City Clerk

APPROVED AS TO FORM:

Frank C. Kruppenbacher, City Attorney

DULY ADVERTISED FOR PUBLIC HEARING: August 5, 2005




